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g srfietendl/afaansl et = uers Tar (Name & Address of the Appellant/Respondent)

M/s Madhuraj Industrial Gases (P) Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

YT IR @ GeIEToT 3iTdeeT
Revision application to Government of India:

() (B) () e seutg Qe fAfrEET 1994 &Y T i Al ST T ATl & ar A yars arT
4 SUGTT A UNTaT U % i QderT andes el i, WA HAN faer FiATerRI. UsTEd
Pyt <o aifrer. Shaer A araet, Tae & % eel-110001 & & St TR |
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :
(ii) A At @ eifa & e # S el FrE A FRE MEROIR AT 3 R@e 3 Ar faE
JirNY A @Y BRI & e o Sd gU Ao 3. a7 o s A HeR A Uy as ol e
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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N case a1 repaie ol auty or excise QN guoas expuoied W ey wounry i
(oritory outside hdia of on excisable material used in the manufacluré ol the
which are cxported to any country or territory oulside India.

Qi opedi ol apacEr feT R oer & arEl (@ulel AT Aciel DR GEI]

L E aner

I case ol goods exported outside India export to Nepal or Bhutan, without

payiment of duty.
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a3 st W ARl g6 aRT v Rrier & apafa 3w e GHHEY

ATrer e parer v o e @t fe wfREmer (1.2) 1998 GRT 109 €N IERIEY
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Crodil of any duly allowed to be utilized towards payment of excise duty on
final products under (he provisions of this Act or lhe Rules made there under
ch order is passed by the Commissioner (Appeals) on or after, the date
109 of the Finance (No.2) Act, 1998.
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e above application shall be m
specitied under Rule, 9 of Central Excise
date on which the order sought to he apped
commmunicated and shall he accompanied by two copies each of the Q10 and
Opder-n-Appeal. It should also be accompanied by a copy of T1R-6 Challan
ovidlencing payment of prescribed fee as prescribed under Section 35-EE of
CloAL 1944, under Major Head of Account.

ade in duplicate in Form MNo.. EA-8 as
(Appeals) Rules, 2001 within 3
months from the led against s
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The revision applicalion shall be accompanied by a
wolved in Rupees COne Lac or less and Rs.
upees One Lac.

fee of Rs. 200/- where the
amotnt i 1000/- where the amount
invalsed is more than R
oreer Ud Pardl st FarnfdEsLr i ardrer -
weise & Service Tax Appellate Tribunal:-
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1 !" ‘i_;l‘ wi'-| lo {Hlf..- ripw,llate Tribunal shall be filed in quadruplicate in forim EA-3 as
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o el 'l“‘“-f-:l_ Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
- "::{I :{(.:;m,{_ 'I‘STIJ":”-”:J(lh (one which at least should be accompanied by a fee of Fs. 1,000/,
Lo } : -illlfl (]\l».% ) 000/- where amount of duty / penalty / demand / refund is upto 5
e i) G ! N d - T 2 5 . : :
Rl ‘/\”~|)‘ , 7.)..7H | md above 50 Lac respectively in the form of crossed bank draft in
al "IH ll Reqistar of a branch of any nominate public sector bank of the place
WO 3 ) v Myl 1 b 1 P

! ::i IiIl li”" v:lnt_.I[] f,.:ll any nominate public sector bank of the place where the bench of the
iribhrmnal 1 siuated. ;
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L1 cane of the order covers a number of order-in-Original, fee for each 0.1.0. should be
e e S e R B - 5 ; * : 2
paid the 7.1iuu._.,.,uc| manner not withstanding the fact that the one appeal o the
Appellant Iribunal or the one application to the Central Govt. As the case may he, is
il o avoid seriploria warlk if excising Rs. 1 lacs fee of Rs.100/- for each.
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O copy of application or 0 1.0. as the case may be, and the order of the acjournment
Authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
o the court fee Act, 1975 as amended.

Jpe el el (iR et arel Frami @t Jl ) e airepfiar [ SIi RERC R G
ERRTRT TN PER ) ro PR B L arfreNar samnfereRor (eraffafdy) e, 1982 i MR 21
Atiention in invited to the rules covering these and other related matter contended in the
Cusloms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

A Sy, TR SR e v Qe onfieli s (Rree), © uld audiail @ e i
e i (emand) Ui €8 (Penalty) @1 10% T Srr T SRt | grelifs, e st 10 @03
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aned 26 F ol the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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() amotnt determined under Sectlon_ﬂ D;
(ii) amount of erroneous Cenvat Credit taken; ol
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

This appeal has been filed by M/s. Madhuraj Industrial Gases (P) Ltd., 641/8,
Eranda Hall, Kapasia Bazar, Kalupur, Ahmedabad — 380 002 [for short —° appellant’] against ¢ O
No. MP/9-25/Reb/18-19 dated 7.5.2018 [mentioned as O10 No. MP/9-25/Reb/AC/2018/KDB|

passed by the Assistant Commissioner, CGST, Division II, Ahmedabad North Commissionerate

[for short — “adjudicating authority’].

2 The appellant, a merchant exporter, having central excise registration No.
AAFCM?2039EXDO001, filed rebate claims for Rs. 78,390/- under Rule 18 of the Central ixcise
Rules, 2002 read with notification No. 19/2004-CE (NT) dated 6.9.2004, with the adjudicating
authority on 3.4.2017. A show cause notice dated 1.6.2017 was issued to the appellant informing
that in respect of two ARE-1s the duty calculation was wrong and there was no endorsement in
the pink copy by the concerned Superintendent. Further, with respect to the rest of the ARE-1s,

't was informed that the pink copy of the ARE-1s was not enclosed and that duty particulars were

not mentioned.

3 Vide the impugned O1O dated 7.5.2018, the adjudicating authority, rejected the

rebate claim on the following grounds:

e that though the appellant had submitted pink copies during the course of personal hearing, it was
not endorsed by the jurisdictional range office;

e that this was not a lapse - but malafide;

e that in respect of two ARE-1s, two set of pink copies were produced, one with the rebate claim
and another during the course of personal hearing;

e that the appellant has not submitted any BRC of the goods having been exported.

4. Feeling aggrieved, the appellant has filed this appeal against the aforementioned
impugned OIO dated 7.5.218, wherein he has raised the following grounds:

e that the adjudicating authority failed to appreciate the facts and circumstances;

e that all the goods were cleared to SEZ unit; that the original and duplicate copy of ARE-1 duly
signed by the proper officer was submitted to the adjudicating authority; that there is no dispute
of the goods having been exported;

e that the rebate claims cannot be denied on the grounds that the triplicate copy of the ARE-1 was
not signed by the proper officer;

e that they were not aware of the procedure:

e {hat the rebate ought to have been allowed after verifying all the documents.

3. Personal hearing in the case was held on 20.10.2018, wherein Shri N.K.Oza,

Advocate appeared on behalf of the appellant. He reiterated the grounds of appeal.

6. [ have gone through the facts of the case the grounds of appeal and the oral
averments raised during the course of personal hearing. The question to be decided is whether

the appellant is eligible for rebate or otherwise.

7. Let me put some facts, which stand undisputed. The Range Superintendent vide

his letter dated 5.5.2017, has very clearly reported that there was no export intimation given to
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his office; that the ARE-1s were not submitted to his office; that in

wherein the pink[copy [triplicate] was submitted, the duty particulars
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rest of the rebate claims, the pink copies were not submitted: that though the pink copies were
submitted during the course of personal hearing, these copies were not endorsed by the

jurisdictional range officer; that the duty payment has not been verified.

3 [ have held in my earlier orders that two primary conditions that need to be
verified while granting refund is [a] whether the goods were exported; and [b] that these were
duty paid goods. Procedural lapses can be condoned. But the important question is - can the
lacunae of not having followed the due procedure, of not having informed the concerned
jurisdictional officer about the export, of not submitting the copies of ARE-ls to the said
jurisdictional range office and not getting the duty particulars verified, and of completely
iunoring the procedure spelt out in notification No. 19/2004-CE dated 6.9.2004 as amended from

(ime to time. be called a procedural lapse. I am afraid, this is not a procedural lapse.

9. Needless to state, since one of the primary condition amongst the various
conditions being that the exported goods should have suffered duty, is not satisfied, 1 find that
(he adjudicating authority was correct in rejecting the rebate. My findings are supported by the
order of the Additional Sccretary. Revisionary Authority, Government of India, in the case of
M/s. DSM Sinochem Pharmaceuticals India Pvt. Ltd [2018 (15) GSTL. 476 (GOI)], the head notes

of which are as follows:

Export rebate - Clain of - Merchant-exporter - Goods not exported directly from factory or warehouse - As
per Notification No. 19/2004-C.E. apart from condition requiring export of goods directly from factory or
warehouse, duty paid character of goods also needs 1o be established - In instant case, ARE-1 of principal
manufacturer not issued under supervision of Jjurisdictional Central Excise officers and self-sealing
procedure 1ot followed by principal manufacturer or by assessee while exporiing goods - Also, goods not
physically present and fact that assessee exported goods cleared from factory of principal manufacturer on
pavment of duty, cannol be verified - Commissioner’s findings of identity of exported goods with duty paid
goods cleared from factory of principal manufacturer cannot be established on the basis of written
submissions alone, not assailable - Rebate of duty not rejected merely on the ground that goods not
exported directly fiom factory of principal manufacturer, but also for assessee’s failure (o establish identity
of goods exported with goods cleared by principal manufacturer on payment of Central Excise duty - Rule
18 of Central Excise Rules, 2002. [paras 2, 4]

10, In view of the foregoing, the impugned OIO dated 7.5.2018 rejecting the rebate is

upheld and the appeal filed by the appellant is rejected.
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11 The appeal filed by the appellant stands disposed of in above terms. - - "
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Date 20.11.2018
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By RPAD. s

To,

M/s. Madhuraj Industrial Gases (P) Ltd.,
641/8, Eranda Hall,

Kapasia Bazar,

Kalupur,

Ahmedabad — 380 002

Copy to:-

. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2 The Commissioner, Central Tax, Ahmedabad North Commissionerate.
3 The Assistant Commissioner, Central Tax Division- 11, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerale.

\/s/Gum-d File.
6. P.A.




